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Art Unit: 2857 

1. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

2. Claims 1-40 are rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter and the claimed invention lacks patentable 
utility. 

Please be advised that the 'Interim Guidelines for Examination of Patent 
Applications for Subject Matter Eligibility" was signed on Oct 26, 2005 and posted on 
the uspto.gov website. The link is: 
http://www.uspto.gov/web/offices/pac/dapp/ogsheet.html 

Also see updated (Eighth Edition, Revision 5 (August 2006)) MPEP 2106, which 
covers algorithm based and computer implemented inventions and the manner in which 
they may be claimed and find statutory basis under 35 U.S.C. 101. 

These claims are directed to a inventive algorithm couched in method and 
system type claims, which states the inventive gist as data computations per se, to an 
algorithm per se, that lacks the algorithm results implemented into the real physical 
world. 

The system claims call for various means, but at best the basis for such are the 
algorithm calculations, and as evidenced from the method claims that claim 
corresponding steps. There is no disclosure in the written specification nor drawings for 
any specific structure to carry out the various means, no unique circuitry nor computer 
code nor even a specified flow chart for the algorithm for enabling a computer 
implemented software embodiment. Claims where the inventive gist is directed either 
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explicitly only to an abstract idea, or verbal description of a mathematical algorithm, or 
(even where and when disclosed and enabling) to a computer running an abstract idea 
algorithm process, or general inventive algorithm process (or equivalent system), and 
lack any requisite real world practical utility with either a physical transformation , or 
useful , tangible and concrete results, or lack the clear physical transformation into the 
real world of the calculated algorithm results, are considered non-statutory under the 
updated "Guidelines". Note that under current updated Office policy even when exists a 
claimed physical input sensor supplies the real-world input data, or a computer system 
is recited, such does not place the claimed invention into the domain of statutory subject 
matter. It is the claimed algorithmic basis invention which is analyzed under the 
Guidelines to determine if it meets the required statutory subject matter conditions set 
forth therein. 

3. The following is a quotation of the second and fourth paragraphs of 35 U.S.C. 
112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Subject to the following paragraph, a claim in dependent form shall contain a reference to 
a claim previously set forth and then specify a further limitation of the subject matter 
claimed. A claim in dependent form shall be construed to incorporate by reference all the 
limitations of the claim to which it refers. 

4. Claims 1-40 are rejected under 35 U.S.C. 1 12, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

The claims fail to completely set forth a real world practical use implementation 
or a useful, concrete and tangible result that is statutory subject matter in basis. For 
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these reasons the claims therefore appear incomplete in claiming essential portions of 
the disclosed invention that includes a statutory subject matter implementation basis (if 
such exists in the specification as filed). The body of these claims appear to fail to ever 
accomplish an end result of any useful, concrete and tangible real world practical nature 
that is statutory subject matter based, and thus are unclear how and when such any 
inventive desired result and inventive purpose as set forth in their preamble is ever 
reached and accomplished. Throughout the claims the various calculations appear to 
never be further used, nor how they cooperate, for any useful real world end result that 
is a physical transformation into the real world, or a useful, concrete and tangible that is 
beyond a mere abstract idea or human actions that are mental thought process. Note 
that even when sensor sources and computer supported basis were explicitly recited for 
such calculations that the current updated computer implemented invention "Guidelines" 
state that such data gathering and calculation supportive structure/steps fail to give 
statutory weight to such type abstract idea or mathematical algorithm inventions. 

Because the claims lack essential portions to support the invention as to support 
and meet a statutory basis criteria, they appear to be incomplete in setting forth the 
intended invention. Therefore, all claims appear as being incomplete for omitting 
essential steps/structure for supporting such desired results and missing essential and 
necessary relationships and statutory subject matter criteria, and such omission 
amounting to a gap between the steps that are recited. See MPEP § 2172.01. 
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The claims 21-40 also appear indefinite as it is unclear what the various means 
are intended to be covering and supported by within the disclosure as filed, as no 
structure or software basis can be found in the application as filed. 

Claims 19 and 39 are also indefinite because their preamble call for "wherein one 
or more of the following queries are utilized" and then in the bodies of these claims 
there are never any such limitations set forth. 

5. The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

6. Claims 1-40 are rejected under 35 U.S.C. 112, first paragraph, as failing to 
comply with the enablement requirement. The claim(s) contains subject matter which 
was not described in the specification in such a way as to enable one skilled in the art to 
which it pertains, or with which it is most nearly connected, to make and/or use the 
invention. As stated above, there does not appear to be a proper enabling basis for the 
claimed and implied structure found in claims 21+ for the various claimed means. 

7. The specification is objected to as failing to provide proper antecedent basis for 
the claimed subject matter, and lacking an enabling specification at the time of filing for 
the instant claims. See 37 CFR 1.75(d)(1) and MPEP § 608.01 (o) and (p). 

See the above remarks regarding a lack of teaching of a minimum necessary 
basis for enablement and basis for claimed structure and computer implemented 
software. 
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8. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

9. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

10. Claims 1-6, 18, 21-26, and 37-40 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Kershner et al. (5838262). 

The differences in the teachings of this reference with respect to that of the 
instant claims and application are principally of arbitrary nomenclature each has chosen 
and used to set forth the concepts, and thus do not involve the concept of invention and 
would have been obvious to one of ordinary skill in the art that they are arbitrary 
selections and cover the equivalent functions and features. For example while 
applicants call for "approach" and "fan" geometric relationships which relate to the 
unclaimed vehicle's flight path, such are met by the teachings in Kershner et al. of the 
various descriptions to flight path, parameters envelopes, profile matrices, grazing lines, 
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etc. that define the relationships of the flight vehicle with the mission objectives and 
relationships with respect to the terrain and locations of interest that are either to be 
avoided (e.g. threats) or to be followed and kept in view (such as communications 
windows). Thus these various data relationships are continually processed (i.e. 
interrogated) per the mission objectives and presented to the system user. The various 
azimuths, fans and angles of various parameters relating to communications or threats, 
etc., are used in the data processing to provide the user with the directions for the 
mission objectives, and thus include terrain hugging flight patterns to avoid threats, and 
flight paths windows for keeping within mission objectives, and thus these features of 
dependent claims are deemed also taught, albeit using different terminology. 

1 1 . The prior art is deemed of background interest only, lacking teaching of the 
specific sensor tool components arrangement for the specified operational 
measurements for use in the algorithm for deriving the updated model and earth 
parameters. 

12. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Donald McElheny, Jr. whose telephone number is 571- 
272-2218. The examiner can normally be reached on Monday-Thursday from 7:30 to 
4:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Hoff Marc, can be reached on weekdays at telephone number 571-272- 
2216. The fax phone number for the organization where this application or proceeding 
is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). /ik / 



Donald E. McElheny, 
Primary Examiner 
Art Unit 2857 




